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City, county to Terry Creek Consent Decree 

By Pamela Permar Shierling 

 

Last Thursday the City of Brunswick and Glynn County filed two amici curia briefs in opposition to 

the consent decree recently filed in the Federal Court by the U.S. Dep.t of Justice and Hercules Inc. 

One brief asks permission to file the amici curiae since Brunswick and Glynn County have special 

interests that are not represented in this case, and one brief was filed in opposition to the Consent 

Decree.  

An amicus curiae is someone who is not a party to a case, may or may not have been solicited by a 

party, and who assists a court by offering information, expertise, or insight that has bearing on the 

issues in the case. 

The City and County are not parties to the filing of the Consent Decree but are extremely affected by 

the Decree. 

The City and County briefs were filed in response to documents filed August 1 in the U.S. Southern 

District Court by the Dept. of Justice and Hercules asking that the Consent Decree (CD) filed in May 

2018 by the federal Environmental Protection Agency (EPA) and Hercules detailing the clean up of the 

Terry Creek outfall ditch of Operable Unit 1 (OU1) be accepted by the court.  

One of the points in the joint City/County opposition brief was that the EPA proposed an Interim 

remedy (IROD) to OU1 rather than a final one, because it did not have sufficient knowledge regarding 

the toxicity of degraded or “weathered” toxaphene to make a final decision regarding remediation of 

the site.  

The opposition brief states: “The IROD was drafted and the proposed Consent Decree was formulated 

with this understanding. However, subsequent to the filing of the proposed Consent Decree in this case, 

the EPA issued its findings regarding the toxicity of weathered toxaphene. Those findings leave no 

question that the interim remedy proposed in the Consent Decree is insufficient, and indeed may even 

be counterproductive, to remediating the contamination at the site.”  

It further states: “Despite having learned since drafting the proposed Consent Decree that weathered 

toxaphene is many orders of magnitude more toxic than the “technical toxaphene” that was the sole 

consideration when the proposed remedy was identified, and despite resolution of the contingency that 

led to the proposal of an interim rather than a final remedy, the United States and Hercules ask the 

Court to enter their now outdated Consent Decree. Because the Consent Decree proposes a remedy that 

is plainly inadequate in light of new findings since the Decree was drafted, the Court should deny the 

parties’ motion to have that Decree made the order of the Court. That the community strongly opposes 

the Consent Decree, and that the Decree has numerous additional shortcomings, only strengthens the 

case that the EPA and Hercules should be sent back to the drawing board to devise a remedy that truly 

addresses the severe contamination at issue.”  

The brief points out the concerns of both the city and county as safety and economic; that both 

governments have opposed the IROD since it was first proposed in 2015.  



“The continued presence of toxaphene in the area of OU1 prevents meaningful use of the land, creates 

a negative perception of the local economy, threatens the health of the adjacent marsh ecosystems and 

the persons who boat and fish in them, and may pose a risk to the water supply. The City of Brunswick 

and Glynn County have strong economic and safety interests in ensuring that the contamination of OU1 

is remediated in the most thorough and effective manner possible.”  

Both the City and the County adopted resolutions opposing the IROD in 2015.  

Again in 2017 after the IROD was published the City and County issued a joint resolution opposing the 

decision and gained support of the local legislative delegation.  

The brief states: “Unfortunately, the concerns of the City and the County – and those of the many other 

organizations that have joined in opposing both the IROD and the CD – have gone unanswered.”  

Facts: From 1948 to 1980, Hercules produced toxaphene, a chlorinated pesticide, at its plant in 

Brunswick, along a tidal saltwater creek that empties into a fragile saltmarsh ecosystem and an 

important estuary.  

During that time, Hercules discharged toxaphene and wastewater through an outfall ditch - OU1 - into 

Dupree Creek, which flows into Terry Creek.  

Toxaphene accumulated in the sediments at the bottom of OU1 and the two tidal creeks and remains 

there today.  

In 1990, the United States banned toxaphene for all uses because of its toxicity and potential to cause 

cancer. Over time, fish species in the area have become so contaminated with toxaphene that they are 

too dangerous to eat.  

The EPA and other federal and state agencies began investigating the Hercules site in the 1990s 

following the toxaphene ban. Upon realizing the extent and seriousness of the toxaphene contamination 

both onsite and offsite, the Hercules site was proposed for listing on the Superfund National Priorities 

List (NPL) in 1997.  

The listing was never finalized so the site is treated as a Superfund Alternative Approach site, which 

follows the same standards and processes for cleanup as sites on the NPL under the Comprehensive 

Environmental Response, Compensation, and Liability Act (“CERCLA”).  

Because of the size and complexity of the site, EPA has divided the site into three “operable units,” or 

OUs. The first is OU1, the outfall ditch to Dupree Creek.  

OU2 consists of various upland portions of the site where dredged contaminated soils from Dupree and 

Terry Creeks were dumped in the 1970s and 1980s. OU3 consists of approximately 65 acres of Dupree 

and Terry Creeks near the site.  

In 1990 and 2000, Hercules removed some of the contaminated soils from OU1 and OU3, but large 

amounts of toxaphene remain in all operable units and continue to cause problems. Fish surveys 

continue to show unacceptable levels of toxaphene in fish in the area.  

The damage from Hercules’s characterization as a Superfund site reaches far beyond problems with 

local fish. The presence of a Superfund site along the important business corridor of U.S. 17 has 

contributed to a negative perception of the economic health of the area, and has harmed boating, 



fishing, and other recreational opportunities for residents, tourists, and businesses.  

“It is imperative that Hercules be held accountable for the damage it has caused and permanently and 

effectively remove the contamination. But the proposed Consent Decree simply slaps Hercules on the 

wrist and allows the pesticide company to cover up the contamination, rather than remove it.”  

The Consent Decree would allow Hercules to cover the toxaphene-contaminated site with clean soil, 

and to route runoff from the contaminated area into an open, concrete-lined ditch.  

In contrast the remedy preferred by the vast majority of the officials, groups, organizations, and citizens 

who commented on the IROD and later the CD is complete removal of the contaminated soils and 

remediation of the area.  

The brief states that by issuing the IROD in 2017 the EPA ignored the community’s wishes which had 

been brought to light during the 2015 public process.  

The brief states: “In its response to the comments, EPA asserted that the City of Brunswick and Glynn 

County were free to meet with Hercules to discuss potential reuse plans and to negotiate a change in 

ownership of OU1. EPA noted that if Hercules agreed to sell, lease, provide an easement, or donate the 

OU1 parcel to the City or County, then it ‘may be able to design and implement the OU1 interim 

remedy to support the City’s potential reuse plans, such as construction of a roadway.’  

“This response is absurd. Local governments should not be required to acquire and assume liability for 

contaminated property simply to convince EPA to select a remedy that meets the community’s needs.”  

On September 18, 2018, following the issuance of the EPA’s report on the toxicity of weathered 

toxaphene and toxaphene congeners, the Brunswick City Commission and Glynn County Board of 

Commissioners adopted a joint resolution opposing the Consent Decree and called for the complete 

removal and remediation of all contamination in OU1, based on the EPA’s own new information 

regarding the alarming toxicity of weathered toxaphene.  

State Sen. William Ligon wrote in a separate statement, “I’m dismayed that the consent decree would 

fall short of requiring a complete removal and remediation of all the contamination. That is the only 

way to ensure the long-term viability of the site, and our water supply and our fisheries.”  

Others who joined in with Sen. Ligon’s sentiments opposing the Consent Decree include Brunswick-

Golden Isles Chamber of Commerce, Brunswick and Glynn County Development Authority, and 

Golden Isles Convention and Visitors Bureau and called for complete removal of the contamination in 

OU1.  

The EPA received 101 comments in response to the Consent Decree; 100 of those comments were 

provided by the City and County, local organizations, environmental groups, and citizens and opposed 

the Consent Decree and their IROD.  

Only one comment was made in support of the Consent Decree and that was from Hercules.  

The brief points out the potential danger for storms and that storm surges could completely undo the 

interim remedy; repeated flooding of OU1 could result in toxaphene and its breakdown products 

leaving the site as flood waters move in and out of the former ditch.  

“Should the interim remedy be the only remedial action taken at the site for many years to come—



which is likely, given Hercules’s long history of delaying cleanup at this site—these concerns will only 

increase as sea levels rise and storms get stronger and more frequent.”  

Another point in the brief is that since there is a Peer Review for Toxicity Values for Technical 

Toxaphene, Weathered Toxaphene, and Toxaphene Congeners, released by EPA’s National Center for 

Environmental Assessment (NCEA) in 2018, a final clean up remedy can be determined.  

Per the brief: the NCEA study shows that the interim remedy is insufficient to protect human health 

and the environment, because toxaphene may become more toxic the longer it remains on site. The 

toxaphene mixtures in OU1 have been in place since the late 1940s, which means that the OU2 

toxaphene mixtures may be much more toxic now than they originally were, as a result of losing 

chlorines over time.  

The brief asks that the Court deny the pending motion to enter the Consent Decree.  

Last Thursday Hercules also filed a brief in support of the unopposed motion to enter the Consent 

Decree. 

The brief states there is a strong presumption in favor of approval of a consent decree proposed by the 

United States when the United States Department of Justice (DOJ) and EPA have negotiated the terms 

because those agencies are equipped, trained, and oriented in the field.  

District courts should “refrain from second-guessing and defer to the EPA’s expertise.”  

The brief goes on to say that the purpose of the public comment period on the Consent Decree was to 

provide interested stakeholders with an opportunity to review and comment on the provisions of the 

proposed settlement embodied in the consent decree.  

That the public comment period was not an additional opportunity to argue their preference for a 

remedy other than the interim remedy that EPA selected in the June 2017 IROD.  

It is up to the federal court judge as to whether another hearing will be allowed. 


